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SUBPART G: REPEALER

265.600 Repealer

AUTHORITY: Implementing Section 8-505 and authorized by Section 10-101 of the
Public Utilities Act [220 ILCS 5/8-505 and 10-101)}, and implementing and authorized by
Section 3 of the llinois Gas Pipeline Safety Act [220 ILCS 20/3], and implementing and
authorized by Section 11 of the lllinois Underground Utility Facilities Damage Preven-
tion Act [220 ILCS 50/11].

SOURCE: Effective January 16, 1962; codified at 8 ill. Reg. 18462; amended at 10 Ili.

Reg. 19407, effective November 15, 1986; Part repealed at __ lli. Reg. ,
effective . new Part adopted at ___ Ill. Reg. , effec-
tive

Section 265.10 Definitions
In this Part, the following words shall have the definitions shown:

“Act” means the lliinois Underground Utility Facilities Damage Prevention
Act [220 ILCS 50/11].

“Approximate location” means the same as in Section 2.8 of the Act {220

ILCS 50/2.8]

"Commission" means the lllinois Commerce Commission.

“Damage” means the same as in Section 2.5 of the Act [220 ILCS 50/2.5].

“Demolition” means the same as in Section 2.4 of the Act [220 ILCS
50/2.4].

“Designer’ means an lllinois Registered Professional Engineer, an lllinois
Registered Structural Engineer, or a representative of either.

“Emergency” means any condition constituting an imminent danger to life,
health, or property, or a utility service outage, and that requires immediate |
repair or action. An emergency also includes the reinstallation of traffic
control devices.
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“‘Excavation” means the same as in Section 2.3 of the Act [220 ILCS
50/2.3].

“Excavator” means any person who performs excavation-

“Hand excavation” means the use of hand-operated tools such as shov-
els, spades, picks, bars, etc., or automatically-powered hand devices
designed to be held in the hand of the operator when in use.

“IDOT”_means lllinois_Department of Transportation, or such successor
State agency charged with the design, construction, and maintenance of
non-toll State highways, inciuding its agents_and its_designers, whether
employed by, or acting pursuant to a contract with, the Department.

“IDOT Standard Specifications” means the “Standard Specifications for
Road and Bridge Construction”, 2002 edition, or more recent subsequent
edition, as promulgated by the lllincis Department of Transportation.

“Interfere” means the existence of underground facilities at such a location
that their presence will be a hindrance or obstacle to any excavation or
demolition in that location.

“Meaningful participation” means the participation_of an operator, as de-
fined below, in the planning, design, and construction of roads, highways,
bridges, or other public works facilities, where the operator's respective
underground utility facility is found at any time to interfere with said road,
highway, bridge, or other public works facility. This shall include, but not
be limited to, each of the following:

(a) compliance with Section 9-113 of the lllinois Highway Code
[605 ILCS 5/9-113], if applicable;

(b) attendance at coordination meetings organized by the owner of
the road, highway, bridge, or other public works facility, unless
excused by the owner;

(c) removal, adjustment, modification, or relocation of facilities be-
fore the start of construction on the road, highway, bridge, or
other public works facility, or within 90 days of notice given un-
der Section 9-113(f) of the lllingis Highway Code [605 ILCS 5/9-
113(N)], whichever occurs first;

{(d) provision of written comments regarding the locations and
depths of its facilities, in response to any request by IDOT, a
municipality, or the designer or agent of either, within thirty (30)
days of said request; and
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(e) marking of its facilities, in_response to any request by IDOT, a
municipality, or the designer or agent of either, within seven (7)
davys of said request.

“Municipality” means any municipal subdivision of the State of lllinois, or
any unit of local government in the State of lllinois, including its agents
and its designers, whether empioyed by, or retained pursuant to a con-
tract with, the municipal subdivision or unit of local government.

“Notice area” means the location{s) where excavation or demclition activi-
ties are to occur.

“Operator’ means any person who owns, furnishes or transports materials
or services by means of a utility facility.

“Person” means the same as in Section 2.1 of the Act [220 ILCS 50/2.2].

“Support” means the installation of shoring, braces, props, or other
equipment or material to prevent the displacement of existing under-
ground facilities both during and after the construction or excavation
activities of the utility doing the work.

"Tolerance zone" means the approximate location of underground utility
facilities defined as a strip of land at least 3 feet wide, but not wider than
the width of the underground facility plus 1-1/2 feet on either side of such
facility based upon the markings made by the owner or operator of the fa-
cility.

“Underground utility facilities” or "facilities” means the same as in Section
2.2 of the Act [220 ILCS 50/2.2].

“Vacuum excavation” means excavation through the use of high pressure
air or water where the excavated material is removed with a vacuum.

Section 265.20 Application of Rules

This Part shall apply to any person and any owner or operator of underground utility fa-
cilities. Except for the provisions in Section 265.100, this Part is not applicable to
persons performing excavation or demolition within the boundaries of a municipality of
at least one million persons that operates its own underground facility notice system._

Section 265.30 Location Records
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a) Every underground utility facilities operator shall maintain records showing
the location of all of its underground utility facilities, installed after the date
of this Part

b} Every underground utility facilities operator shall be able to locate all of its
underground utility facilities installed after January 16, 1962:

1) by maintaining accurate records showing the location of its under-
ground utility facilities or,

2) by maintaining equipment which can locate its underground utility
facilities in the field.

c) The elevation and location of the top surface of all underground utility fa-
cilities installed after January 1, 2003, shall be determined as built in the
field, using State Plane horizontal and vertical (x, v, z) coordinates at the
lesser of:

1) fifty (50)-foot intervals, or

2) at any point where the facility alignment or depth changes,

with such coordinates being capable of incorporation into the State Plane
Coordinate System.

d}) Nothing in this Part shall be construed to require a utility to maintain re- |
cords showing the depth of underground utility facilities or to indicate the
depth of underground utility facilities in the field, except as noted in Sec-
tion 265.30(c).

Section 265.40 Non-Emergencyies Excavation and Demolition |

Every person in connection with any non-emergency excavation or demolition or any
operation that might interfere with existing underground utility facilities shall:

a) Provide notice not more than 14 days nor less than 48 hours (exclusive of
Saturdays, Sundays and Holidays) in advance of the start of the work to
the State-Wide One Call Notice System to request that any underground
facilities in the notice area be marked in accordance with the Act;

b) Before commencing excavation or demolition, each person shall take rea-
sonable action to identify the Jocation of underground utility facilities in and
near the construction area. Reasonable actions include the performance

of a site inspection prior to excavation to verify the person is at the correct
location of excavation or demolition activities. and-to-the bestof ones-abil- |
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d) Plan the excavation or demolition to avoid or minimize the possibility of
damage to underground utility facilities within the tolerance zone by utiliz-
ing such reasonable precautions that include, but are not limited to, hand
excavation, vacuum excavation, and-Qr visually inspecting the excavation
while in progress until clear of the existing marked facilities._Other meth-
ods of excavation may be used, providing said methods are conducted in
a manner that would avoid interference with underground utility facilities;

e) Provide such support for existing underground utility facilities in and near
the construction area as may be reasonably necessary for the protection
of such facilities, unless otherwise agreed to by the owner or operator of
the underground utility facility; and

f) _H—Backfill all excavations in such manner and with such materials as to pro- |
vide reliable support for existing underground utility facilities in and near the
construction area, and to provide reliable support for any overlying pavement
surfaces or _appurtenances, such as existing or proposed pavement, curb,
gutter, curb and gutter, sidewalk, concrete shoulder or driveway, or_bitumi-
nous shoulder or driveway. Where excavation_is being performed under the
location of an existing or proposed pavement, curb, gutter, curb and gutter,
sidewalk, concrete shoulder or driveway, or bituminous shoulder or driveway,
backfilling shall be accomplished in accordance with Articles 208, 550.7, and
1003.04 of the IDOT Standard Specifications, or such future Section or Sec-
tions of the Standard Specifications as will address the backfilling of sewers
and sewer excavation. The party performing the backfill operations shall also
have the alternative of using Controlled Low Strength Material (CLSM), when
produced in a plant aceording to IDOT standards and requirements.

Section 265.45 Notice of IDOT Preconstruction Conference

When the lllinois Department of Transportation notifies the owner or operator of an un-
derground utility facility, that the Department will conduct a preconstruction conference
concerning new construction, reconstruction, or maintenance of state highways in and
near the area in which such owner or operator has placed underground utility facilities,
such notification shall constitute compliance by IDOT, its contractors, its subcontractors,
or its sub-subcontractors, with Sections 265.40(a), (b), and (d) of this Part. If such no-
tice is provided, but a specific_start date is not established at the preconstruction
conference, for the new construction, reconstruction, or maintenance of state highways
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in and near the area in which such owner or operator has placed underground utility fa-
cilities, then the notification shall constitute compliance by IDOT, its contractors, its
subcontractors, or its sub-subcontractors, with Sections 265.40{b) and (d) of this Part,

Section 265.50 Emergency Excavation and Demolition

Every person in connection with emergency excavation or demolition, or when any
other emergency operation might interfere with existing underground facilities shall:

a) Notify, through the State-Wide One-Call Notice System, as promptly as
possible the underground utility facilities operators known to have under-
ground utility facilities in and near the excavation or demolition area;

b)  Unless-an-immediate-safety-hazard-existsIf feasible in light of the emer- ‘
gency, wait two hours after providing notice to the State-Wide One-Call

Notice System;

c) If ,_in light of the emergency, an-immediate-safety-hazard-exists-suchthat ‘

a two-hour wait is not possible;

1) Assume the responsibility for demonstrating that site conditions
warranted the earlier start time;

mafata

2) Conduct-a—thorough—site—a55688 o-de ine-the -6
underground-utility fasilities; Perform a site inspection prior to exca-

vation, to verify the person is at the correct location of excavation or
demolition activities.

34) Use hand or vacuum excavation around any known underground |
utility facilities;

45) Directly notify the utility line operators, if necessary. |

d) Take all reasonable precautions to avoid or minimize interference be-
tween the emergency work and existing underground utility facilities in and
near the excavation or demolition area.

Section 265.60 State-Wide One-Call Notice System

The utilities, in a joint endeavor, shall continue the operation and maintenance of the
previously established State-Wide One-Call Notice System (System) for the exchanging
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of information between excavators and utilities so that the utilities will know where and
when excavation is to take place and the excavators will know where the underground
facilities are located, all in accordance with the following criteria:

a) The System shall continue to be designed, organized, financed, operated,
maintained and controlled by the underground utility facility owners and
others subject to the jurisdiction of this Part as a joint endeavor;

b) The System shall provide for a minimum notice period not to exceed 48
hours (excluding Saturdays, Sundays and holidays} in order to assure that

the marking of the location of underground utility facilities will occur prior
to excavation;

c) The System shall provide a readily accessible, free of charge, One-Call
Notice System whereby any person desiring to excavate may give notice

to owners of all underground utility facilities located in the area of the pro-
posed excavation;

d) The System shall provide procedures for verifying that notice was re-
ceived from the excavator and acknowledged by any owners of the
underground utility facilities located in the area of excavation;

€) The System shall provide publicity of the One-Call Notice System to as-
sure substantially all excavators are informed of the notice procedure;

f) The System shall provide for participation by utilities not subject to the ju-
risdiction of the Commission;

g) The System shali provide for participation by small utilities at an economi-
cally feasible unit cost per call;

h} The System shall provide for “notice areas” no larger than one section of
land;

i) The System shall provide;
1) for the gathering of information from excavators as to:
A) the location and description of the excavation;
B) the date and time the excavation is to begin;

C) the name of person or company doing the excavation; and

D) the name and phone number of persons to be contacted
about the excavation.
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2)  for distribution of the information to utilities with underground facili-
ties in the area of the excavation;

i) The System shall provide an informational system to indicate to excava-
tors that no underground facilities exist in the area of excavation, if
marking of the location of underground utilities does not exist on the site
at the expiration of the notice period;

k) The System shall require that information needed to operate the system
within each utility's domain be identified and provided by the utilities to the
notice system operator;

)] The System shall provide for the financing and sharing of cost of construc-
tion, operation and maintenance of the system among the utilities;

m)  The System shall provide for the resolution of liability problems resulting
from operation of the system.

SUBPART B: REPORTING OF VIOLATIONS INVOLVING THE ACT

Section 265.100 Reporting of Suspected Violations

a) Any person may report to the Commission a suspected violation of the
Act. A report may be made whether or not the suspected violation resuited
in any personal injury or property damage._ A utility owner or operator,
when reporting a suspected violation of the Act, shall, at the time of re-
porting the suspected violation to the Commission, provide a written copy
of the report of suspected violation to the accused violator, and to the
owner of the public _right-of-way in which_the facility is located. The al-
leged violator shall have the right to file a written reply with the
Commission, within thirty (30) days of receiving its copy, of the report of
suspected violation.

b) Facilities operators shall report suspected violations of the Act in the fol-
lowing circumstances:

1) An underground natural gas utility facilities operator shall report
suspected violations when any gas main is damaged causing a gas
leak;

2) An underground telecommunications utility facilities operator shall
report suspected violations if the damage causes an emergency
telephone system outage;
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3) An underground utility facilities operator shall report a suspected
violation if the occurrence results in a fatality or in personal injuries
requiring hospitalization.

) Except for allegations of a violation of Section 11(h) of the Act [220 ILCS
50/11(h}], the Commission Staff will not investigate, and the Commission
will not formally proceed with respect to, any alleged violation of Section
11 involving an excavation within the boundaries of a municipality of at
least one million persons that operates its own underground facility notice
system.

d) Reports made pursuant to this Section may shall be submitted in writing,
by-telephone— or by e-mail-orin-person. Reports shall be submitted within
30 days after the discovery of the violation. The Commission shall make
available forms necessary for this purpose.

SUBPART C: REVIEW OF REPORTED VIOLATIONS
Section 265.200 Initial Consideration by Staff

a) Upen the receipt of a report of a suspected violation, and the reply, if any,
of the alleged violator, as noted in Section 265.100(a), the Staff of the
Commission shall consider the matter and determine whether a violation
has occurred. Staff's consideration may include, among other things, one
or more of the following:

1) Verification of records,

2) Informal meetings,

3) Teleconferences,

4) Photo-documentation; and

5) Comments or correspondence obtained from the parties involved.
b) If Staff determines that a violation has occurred, Staff shall also consider

the appropriate amount, if any, of a penalty to assess. In determining the

amount of the penalty, Staff shall consider the alleged violator's:

1) Gravity of noncompliance with the law;

2) Culpability;

3) History of noncompliance;
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4) Ability to pay the penalty;
5) Good faith in attempting to comply with the law;
6) Ability to continue in business; and

7) Any other special circumstances relevant to the matter. [220 ILCS
50/11(j)]._This shall include, but not be limited to:

(a) Depth of the underground utility facility or facilities encountered.
The presence of any underground utility facility, at a depth of
less than 2.5 feet (30 inches) or greater than 10 feet shall result
in a finding of no violation.

(b) The degree to which underground utility facilities are restricted
from the pubilic right-of-way, if applicable; and

(c) The degree of meaningful participation by the owner or operator
of the underground utility, where the alleged violation was per-
formed in the course of work on any road, highway, bridge, or
other public works facility. Failure of the owner or operator of
the underground utility, to

a. comply with Section 8-113 of the lllinois Highway Code
[605 ILCS 5/9-113], if applicable;

b. attend coordination meetings organized by the owner of
the road, highway, bridge, or other public works facility,
unless excused by said owner;

c._remove, adjust, modify, or relocate facilities before the
start of construction on the road, highway, bridge, or
other public works facility, or within 90 days of notice
given under Section 9-113(f) of the lllincis Highway Code
[605 ILCS 5/9-113(f), whichever occurs first;

d. provide written comments, regarding the locations and
depths of its facilities, in response to any request by
IDOT, a municipality, or the designer or agent of either,
within thirty (30) days of said request, or

e. mark its facilities, in response to any request by IDOT, a
municipality, or the designer or agent of either, within
seven (7) days of said request

shall result in a finding of no violation.
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c) The Commission shall develop standards for applying these criteria, in the
form of a fine matrix, said fine matrix to be implemented in accordance
with Article 5 of the lllinois Administrative Procedures Act [5 ILCS 100 et

seq]

dle}—Any penalties assessed shall not exceed the maximum penalties provided
by Section 11 of the Act [220 ILCS 50/11].

e) The penalties assessed shall be assessed per location, and not be multi-
plied by the number of underground utility facilities affected.

Section 265.210 Issuance of Notice of Violation

If Staff determines that a violation has occurred, Staff shall issue to the alleged violator
either a notice of violation or a warning letter. _A warning letter shall not have any pen-
alty assessed with it. Copies of these documents shall also be provided to the person
who reported the suspected violation and, if different, to the owner of the facilities in-
volved. Where the alleged violation has occurred within & public right-of-way, copies of
these documents shall also be provided to the owner of said public right-of-way. The
gravity and circumstances of the violation, the depth of the underground facility, the de-
gree to which underground utility facilities_are restricted from the public right-of-way, if
applicable, the deqree of meaningful participation exhibited by the owner of the facilities
involved, and the alleged violator's history of compliance or noncompliance, shall guide
Staff's decision whether to issue a notice of violation or a warning letter. If Staff deter-
mines that a violation has not occurred, Staff shall so inform_in writing, the alleged
violator, the reporting party, and, if different, the owner of the facilities involved._Where
the alleged violation has occurred within a_public right-of-way of a road, highway,
bridge. or other public works facility, copies of these documents shall also be provided

io the owner of said public right-of-way.

Section 265.2_20 Contents of Notice of Violation

A notice of viclation shall set forth the date, time, and location of the violation, briefly
describe the circumstances surrounding the violation, cite the provision or provisions of
the lllinois Underground Utility Facilities Damage Prevention Act allegedly violated, and
specify the amount of the penalty being assessed. The notice shall also advise the al-
leged violator of his or her options in resolving or contesting the matter.

Section 265.230 Alleged Violator's Options Afier Receiving Notice of Violation

The alleged violator shall, within 30 days after the date of the mailing of the notice of
violation, either pay the amount of the penalty specified in the notice or request that the
matter be considered by the Advisory Committee. Timely payment of the proposed
penalty shall constitute a final, nonreviewable resolution of the matter, and all activity
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with respect to the violation shall then terminate. if the alleged violator either fails to pay
the proposed penalty within the time allotted or requests that the case be considered by
the Advisory Committee, the matter shall then be referred to the Advisory Committee
for its consideration.

SUBPART D: ADVISORY COMMITTEE
Section 265.300 Advisory Committee: Formation and Duties

a) The Commission shall appoint an Advisory Committee as directed in Section
11(j) of the Act [220 ILCS 50/11(j)]. The Advisory Committee shall meet from
time to time as necessary, either-in person-erby-telephone, to consider con-
tested penalties, using a de novo standard of review. A written record of the
proceedings shall be kept, and made available for public inspection. In evaluat-
ing the merits of a case, the Advisory Committee shall consider the report of the
suspected violation, the results of Staff's consideration of the matter, correspon-
dence from the parties, and any other pertinent information. If requested by the
alleged violator within 60 days after the date of the mailing of the notice of viola-
tion , the Advisory Committee shall conduct a meeting with the alleged violator,
in person, to obtain further information. The Advisory Committee shall adopt by-
laws regarding its procedures, said bylaws to be implemented in accordance with
Article 5 of the lllinois Administrative Procedures Act [5 ILCS 100 et seq].

b) A decision shall be rendered by the Advisory Committee within 120 days of the
date of the mailing of the notice of violation. If the Advisory Committee concludes
that a violation has not occurred, it shall direct Staff to so inform the alleged vio-
lator, the reporting party, and, if different, the owner of the facilities involved, as_
well as the owner of the public right-of-way, if any, where the alleged violation
has occurred. If the Advisory Committee concludes that a violation has occurred,
the Advisory Committee shall also determine the appropriate amount, if any, to
assess as a penalty. In determining the amount of the penaity, the Advisory
Committee shall consider the alleged violator's gravity of noncompliance with the
law, culpability, history of noncompliance, ability to pay the penailty, good faith in
attempting to comply with the law, and ability to continue in business, together
with any other special circumstances relevant to the matter, including the cir-
cumstances listed in Part 265.200(b)(7). If the Advisory Committee concludes
that a penalty should be assessed for the violation, the Committee shall direct
Staff to issue a letter so informing the alleged violator. If the Advisory Committee
concludes that no penalty should be assessed for the violation, the Committee
shall direct Staff to issue a waming letter to the alleged violator on the Commit-
tee’s behalf.

Section 265.310 Alleged Violator's Options After Advisory Committee’s Decision

If the Advisory Committee decides that a penalty should be assessed, the alleged viola-
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tor may pay the amount of that penalty within 30 days of the date of the mailing of the
letter informing the alleged violator of the Advisory Committee’s decision. Such pay-
ment shall constitute a final, nonreviewable resolution of the matter, and all activity with
respect to the violation shail then terminate. If, within 30 days of the date of the mailing
of the letter informing the offender of the Advisory Committee’s decision, the offender
either refuses to pay or fails to pay the amount of the penaity assessed by the Advisory
Committee, Staff shall then prepare and submit to the Commission an order initiating a
proceeding to determine whether a violation has occurred and a penalty should be as-
sessed.

SUBPART E-E: SUBSEQUENT PROCEEDINGS |
Section 265.400 Formal Adjudicatory Proceedings

After the Commission issues an order initiating the proceeding, the matter shall be as-
signed to an Administrative Law Judge for de novo consideration. Such proceedings
shall be conducted in conformity with Article X of the Public Utilities Act and 83 Ill. Adm.
Code 200, and with the provisions of this Subpart.

Section 265.410 Scheduling and Time Limits

a) Any answer or responsive pleading to the order initiating the case shall be
filed with the Commission within 7 days after the respondent receives no-
tice of the order.

b) Reasonable discovery specific to the issues of the matter may commence
upon the initiation of the case. Requests for discovery must be served in
hand, and responses to discovery must be received by the requesting
party within 14 days after the request is made, unless otherwise specified
by the Administrative Law Judge.

c) A pre-hearing conference shall be held within 14 days after the date on
which the case is initiated.

d) dy-Hearings shall begin within 60 days after the date on which the case is ini- |
tiated. Staff, the respondent, and any intervening parties shall be entitled to
present evidence and argument in oral or written form as deemed appropriate
by the Administrative Law Judge. The Commission shall issue a written deci-
sion resolving the case within 180 days after the date on which the case is
initiated.

SUBPART F: EVALUATION OF RULE EFFECTS
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Section 265.500 The Commission shall evaluate, on a yearly basis, the effects of this
Part in_reducing damage to underground_utility facilities. A _copy of the Commission’s
findings shall be published in the lllinois Register, and made _available to the public.

SUBPART G: REPEALER

Section 265.600 This Part shall expire at 12:01 AM, January 1, 2006.




